Agenda ltem # 2

TEXAS BOARD OF CHIROPRACTIC EXAMINERS
William P. Hobby Building
333 Guadalupe, Suite 3-825
Austin, Texas 78701

MINUTES FROM THE NOVEMBER 12, 2009 BOARD MEETING

The Texas Board of Chiropractic Examiners (the Board) met in a regularly scheduled
board meeting on November 12, 2009. The meeting was held in the William P. Hobby
Building, Tower 2, Room 225, located at 333 Guadalupe Street, Austin, Texas 78701.
The following are the minutes from that meeting.

November 12, 2009

1. CALL TO ORDER, ROLL CALL & ESTABLISHMENT OF A QUORUM
Dr. Kenneth Perkins, D.C., President (or Presiding Officer)

Call to Order, Roll Call and Establishment of a Quorum

Action Taken: Dr. Kenneth Perkins, President, called the meeting to order at 1:09
p.m., called the roll and determined that a quorum was present. All board members
were present except for Ms. Kenya Woodruff, who was excused.

Legal counsel and staff present were:

Jeb Boyt, J.D., General Counsel, Assistant Attorney General
Glenn Parker, Executive Director

Hal ten Brink, General Counsel

Yvette Yarbrough, Legal Assistant

Jennifer Hertsenberg, Director of Licensure

Scott Parker, Director of Enforcement

Bill Zilar, Investigator

Mary Feys, Enforcement Administrative Assistant

Anita Wilkerson, Administrative Assistant

2. APPROVAL OF MINUTES
Dr. Kenneth Perkins, D.C.

Approval of Minutes from August 13, 2009 Board Meeting
Action Taken: The minutes from the August 13, 2009 board meeting were reviewed

and approved.

3. PUBLIC COMMENTS
Dr. Kenneth Perkins, D.C.



Forum for licensees, the general public or other interested stakeholders to address
the Board

Action Taken: Dr. Perkins opened the floor for any public comments. There were
no comments.

4, EXECUTIVE COMMITTEE BUSINESS
Dr. Kenneth Perkins, D.C.

4.1 President’s Report (Dr. Perkins)

Dr. Kenneth Perkins may make a brief oral report to the Board on matters
of current interest.

Action Taken: Dr. Perkins reported that board members Dr. Cynthia
Tays and Dr. Larry Montgomery would be proctoring the NBCE Part IV
Exam the following weekend.

4.2 Executive Director’'s Report (Glenn Parker)

Executive Director Glenn Parker will present written and oral reports to
the Board concerning recent agency activities, statistical reports, audit
outcomes, revenues and expenditures, licensing information, and
enforcement information and will introduce new staff members.

Action Taken: Executive Director Glenn Parker presented written
reports on Licensing, Enforcement and Finance. Mr. Parker reported that
there were no unusual operational problems at the moment. Mr. Parker
also introduced Mr. Nikell Williams, who is the agency’s new
programmer/analyst.

4.3 Consideration of adoption of proposed Operating Budget for 2010

Action Taken: This item was withdrawn as the materials were not ready
for consideration.

4.4 Consideration of setting a date for a Board Planning Session or Board
“‘Retreat” on February 19, 2010 in conjunction with the February 18, 2010
board meeting or on another date acceptable to the Board.

Action Taken: After discussion, the Board voted to have members
contact the Executive Director to let him know if they were interested in
having a board retreat or planning session.

5. LICENSURE AND EDUCATIONAL STANDARDS COMMITTEE BUSINESS
Dr. Kathleen Summers, D.C.

5.1 The L& E Committee will make its recommendations to the Board
concerning the following requests by applicants for approval to sit for the
Jurisprudence Examination:



5.2

5.3

54

5.5

5.6

5.1.1 Applicant Jeffrey Lewis
5.1.2 Applicant George Ozor
5.1.3 Applicant Thomas Hillsten
5.1.4 Applicant Sean Roden
5.1.5 Applicant Vance Cornelison
5.1.6 Applicant Jeffrey Hall

5.1.7 Applicant Jason Meyer

Action Taken: The Board approved applicants Lewis, Ozor, Hillsten,
Roden, Hall and Meyer to take the Jurisprudence Exam, and — if they
pass — to be licensed without stipulations. The Board approved Mr.
Vance Cornelison to take the Jurisprudence Exam, and — if he passes —
to be licensed with stipulations. Mr. Cornelison stated that he did not
agree to the stipulations.

Consideration of Proposed Agreed Order to allow L. Daniel Wilgus to be
licensed with stipulations.

Action Taken: The Board authorized the staff to work out an amended
Agreed Order whereby Mr. Wilgus agrees to certain stipulations in order
to be licensed by the Board.

Consideration for eligibility of Robert Ekin for reinstatement of previous
Texas license

Action Taken: The Board approved the reinstatement of Mr. Ekin’s
previously held Texas DC license subject to him signing an Agreed Order
containing certain stipulations.

Consideration of request to recognize acupuncture as a chiropractic
specialty.

Action Taken: This agenda item was withdrawn because the anticipated
application for recognition of acupuncture as a chiropractic specialty did
not arrive.

Consideration to recommend to the Rules Committee a proposed
amendment to Rule 73.3 Continuing Education to: (1) increase the
number of Continuing Education hours required for license renewal each
year from 16 to 20 and to require that each licensee complete a board-
approved course in coding and documentation of at least 8-12 CE hours;
(2) increase the number of CE hours that can be earned online each year
from 6 to 12; and (3) to require CE course attendees to provide an
evaluation of each course and instructor(s) to the board

Action Taken: None. This item was discussed but tabled.

Discuss and consider possible acceptance of graduates of foreign
programs as candidates for licensure in Texas



Action Taken: None. The Executive Director informed the board that
the agency has begun receiving inquiries from graduates of chiropractic
programs in New Zealand and Australia and that the Board would need to
decide on their eligibility for licensure at some point in the near future.

6. RULES COMMITTEE BUSINESS
Janette Kurban, D.C.

6.1 Consideration of Previously Proposed New Rules or Rule Amendments
Eligible for Adoption

6.1.1 Consideration to adopt an amendment to Rule 75.17 Scope of
Practice that was proposed at the August 13, 2009 board meeting
to modify language on the use of lasers in 75.17 (e)(2)(K) to allow
properly trained DCs and their employees to use therapeutic
lasers to treat patients, if appropriate, for conditions that are within
chiropractic scope of practice in Texas. The proposed Rule
amendment was published in the September 2009 edition of the
Texas Register (34 TexReg 6407). The Board will address
comments that have been received

Action Taken: After consideration of comments received on the
proposed rule, the Board voted to approve the rule with changes
to clarify that it covers only non-invasive, non-incisive lasers.

6.1.2 Consideration to adopt new Rule §71.17 Temporary Faculty
License for qualified faculty at Parker College of Chiropractic or
Texas Chiropractic College in accordance with TOC 201.308 as
amended by HB 3450. The proposed Rule was published in the
September 18, 2009 edition of the Texas Register (34 TexReg
6407). The board received no comments on the proposed rule.

Action Taken: After consideration, the Board voted to adopt the
rule as proposed.

6.1.3 Consideration to adopt an amendment to Rule 73.7 Approved
Continuing Education Courses to remove reference to a specific
fee for approving a CE course because all board fees are officially
listed in the Fee Graphic found in Rule §75.7 Required Fees and
Charges. The proposed rule amendment was published in the
October 9, 2009 edition of the Texas Register (34 TexReg 6989).
No comments on the proposed rules amendment have been
received.

Action Taken: After consideration, the Board voted to adopt the
rule as proposed.

6.2 Consideration of Proposals for New Rules or Amendments to Existing
Rules



6.2.1

6.2.2

6.2.3

6.2.4

6.2.5

6.2.6

Consideration to propose an amendment to Rule §71.15
Recognized Specialties to list the specialty in chiropractic
orthopedics approved by the Board at its meeting on May 14,
2009, and to set forth the qualifications and continuing education
requirements for this specialty.

Action Taken: The Board voted to publish proposed
amendments to Rule 71.15 in the Texas Register for public
comment.

Consideration to recommend to the Rules Committee a proposed
amendment to Rule 73.3 Continuing Education to: (1) increase
the number of Continuing Education hours required for license
renewal each year from 16 to 20 and to require that each licensee
complete a board-approved course in coding and documentation
of at least 8-12 CE hours; (2) increase the number of CE hours
that can be earned online each year from 6 to 12; and (3) to
require CE course attendees to provide an evaluation of each
course and instructor(s) to the board.

Action Taken: None.

Consideration to propose a new Rule xx.xx (80.13 ?) to establish
requirements for doctors, schools and chiropractic students who
wish to participate in preceptorship or postceptorship programs.

Action Taken: None.

Consideration to propose a new Rule xx.xx (75.237?) to establish
requirements for DC employees, staff or agents who wish to do
spinal screenings.

Action Taken: The Board voted to publish the proposed Spinal
Screening Rule in the Texas Register for public comment. .

Amend Rule 75.17 Scope to provide guidance on vestibular-
ocular-nystagmus testing by qualified doctors of chiropractic

Action Taken: The Board voted to publish the proposed
amendment to Rule 75.17 in the Texas Register for public
comment.

Consideration to propose new Rule xx.xx (75.257?) to require DCs
who utilize multi-visit or multi-treatment prepayments contracts to
put the funds from those prepayments into an escrow account and
to transfer a proportionate amount of the funds from escrow to
their operating accounts after each patient visit.

Action Taken: None. Tabled with directions to staff to develop
more information and draft a proposed rule for future
consideration.



6.3 Scope of Practice Questions and Issues

6.3.1 Question #1 regarding a new allergy treatment procedure as
taught by Advanced Allergy Therapeutics (AAT)

Action Taken: None. This question was inadvertently omitted.

6.3.2 Question #2, from Dr. Preston Peachee Il re: skin testing for
allergies

Action Taken: After consideration, the Board determined that,
although allergy testing is within scope of practice, the “drops” to
be administered as part of this particular treatment require a
prescription and therefore this treatment is not within scope for
doctors of chiropractic in Texas.

6.4 Update on other issues under consideration by the Committee

Dr. Kurban will update the Board on other issues before the Rule
Committee but the Board will not take any action on those issues.

Action Taken: None — for informational purposes only.

7. ENFORCEMENT COMMITTEE BUSINESS
Dr. Cynthia Tays, D.C.

7.1 Consideration of SOAH Proposals for Decisions
Case #106-206 Perry Mitchell

Action Taken: After consideration of the SOAH Proposal for Decision,
the Board approved a Final Board Order in this case and imposed
disciplinary action on the licensee, suspending his DC license for five (5)
years, with the last three years probated and imposing an administrative
penalty of $1,000.

7.2 Consideration of Accepted Agreed Orders: The Board will consider
approval of the following Agreed Orders that have been recommended by
the Enforcement Committee and accepted by the Respondents.

7.2.1 Case # 105-032
7.2.2 Case # 108-020
7.2.3 Case # 109-025
7.2.4 Case # 109-047
7.2.5 Case # 109-088
7.2.6 Case # 109-096
7.2.7 Case # 109-098
7.2.8 Case #109-101
7.2.9 Case # 109-102
7.2.10 Case # 109-112



7.2.11 Case # 109-140
7.2.12 Case # 109-184
7.2.13 Case #109-186
7.2.14 Case # 109-192
7.2.15 Case # 109-208

Action Taken: The Board approved the Agreed Orders in all of the
cases listed above for items 7.2.1 through 7.2.15.

7.3 Recommendations to Approve or Deny Requests to Expunge Records

7.3.1 Case # 100-203 Recommendation to approve
7.3.2 Case # 100-220 Recommendation to approve
7.3.3 Case # 101-230 Recommendation to approve
7.3.4 Case # 102-229 Recommendation to approve
7.3.5 Case # 103-164 Recommendation to approve

Action Taken: The Board voted to approve the requests to expunge
records, as listed in Iltems 7.3.1 through 7.3.5, above.

7.4 Statutory Revocations for Felony Convictions and Imprisonment
7.4.1 Case # 109-229 David Creed Fabling, D.C., Lic # 04584

Action Taken: After consideration, the Board voted to revoke the DC
license #04584 for David Creed Fabling, above, for felony conviction and
imprisonment.

8. EXECUTIVE SESSION
Dr. Kenneth Perkins, D.C.

The Board may meet in Executive Session for:

Consultation with counsel pursuant to Section 551.071, Government Code wherein the
Board and essential staff will receive a briefing from assigned Assistant Attorney
General concerning pending or contemplated litigation and settlement offers including
but not limited to:

8.1 Texas Medical Association lawsuit against the Board
The Board will reconvene in open session after Executive Session to vote on items
considered in Executive Session as necessary.
Action Taken: None. The Board went into Executive Session at 2:55 p.m. and

reconvened in Open Session at 3:11 p.m. No action was taken either in Executive
Session or in Open Session on this item.

9. CALL FOR FUTURE ITEMS for discussion and/or consideration by the Board
Dr. Kenneth Perkins, D.C.



Action Taken: Dr. Perkins asked the Board to submit agenda items for future board
meetings.

10. MEETING DATES & ADJOURNMENT
Dr. Kenneth Perkins, D.C

10.1 The planned Board meeting dates for Calendar Year 2010 are:

(1) February 18, 2010
(3) May 20, 2010

(4) August 12, 2010
(5) November 4, 2010

*Note: All planned board meeting dates through 2014 may be found on the
agency’s website (under “Calendar”) at: www.tbce.state.tx.us. All dates
are tentative until posted in the Texas Register.

10.2 The next Enforcement Committee dates are scheduled for:

(1) November 12, 2009 (with full board meeting)
(2) November 17, 2009

(3) December — no meeting scheduled

(4) January 12, 2010

(5) February 9, 2010

(6) March 09, 2010

(7) April 13, 2010

10.3 Adjournment at: 3:17 PM.

Action Taken: The Board adjourned at approximately 3:17 p.m.

Statement: | affirm that the above is a true and correct rendering of the minutes for the
Texas Board of Chiropractic Examiners Board Meeting held on the above referenced
date. These minutes from the board meeting held on November 12, 2009 were
approved by the Texas Board of Chiropractic Examiners at its next regularly scheduled
board meeting held on February 18, 2010.

February 18, 2010
Glenn Parker Date
Executive Director
Texas Board of Chiropractic Examiners



http://www.tbce.state.tx.us/

